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I‘schelon submits this  IIi Park letter regarding the application or Qwest 
~‘oiiiinuiiieation~ Inlcriiatioual. l i ic  (“@best”) fo r  authorization undcr Section 271 01‘the 
(’oniiii i i i i ications Act for  authorit) Lo provide In-Region, IiiterLATA services in Arizona 
Specifically. Eschelon seeks t o  clarif) the record relating to footnote 36 to paragraph 13 
o f t l i e  C ‘ i i i i i i n iss io i i ’ s  Deccniber -3. 2003 Mcmoraiiduin Opinion and Order in  this matter 
(‘~FooriioLc .36”) 1:oofiiotc ;h suggesls that Lscl ieloi i  had ~ and failed to meet ~ 

obligation.: and burdens \hiit appl) uhcn a Par ty  files Comments and seeks a ruling 
cun\islcnt u i t h  i t 5  position I h e  l i l i i ig i n  question bq Exlielon, houcver. did not cven 
pui’purt to bc <‘omnients and did not inake sucli a request As set out below. Eschelon 
s imply  made an I:., Parte liling tu coinply u i t h  a specific request from the Departinent 01‘ 
.Iiistice (..DO.l”) to provide iniiiei ials to the FCC‘ pursuant to [he permit-but-disclose Ex 
l’artc rules In ii’l current Ibriii. I’ootiiole 36 piinislies f sc l ie lo i i  for this coopcriltion u i t h  
‘I goveiriincnt agency by crroncously suggesting h a t  Escliclon violated the rules and 
hi led to tiicct a burden 1:ootiioLe 36 should be corrccted to eliininate this Iiarinful 
suggestion 

Hecatisc. as cxplai i icd below. th i s  appears to be a misundcrstandiny, tschclon 
hope5 that 1111s issue can hc icsolved simply. such as b) the FCC correcting or deleting 
I‘wmiotc ;o on its W I ~  mottoii 0 1  011 a n  erraia basrs. Given that resource constraints have 
bccii a concei-ii throiiglioiit [ h i \  jmceedii ig. all I’artics may  uant a simple resolution If. 
lio\\c\,er. I!xheloii iiceds to l i l c  a more foriiial csception before the deadline, it may do 
50 I t  f i les  this letter before doing so. liowver. i n  the hone that the record can be 
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tncloscd is a copy ol'ati cmail lroin the DOJ contirming that Eschelon made the 
liling in question at the request ol'the D0.I. 111 the enclosed email. the DOJ states. 

SLaI't'reqiiested that Eschclon f i le  the inaterials [Ischelon submiited to the 
Departnieiit of.lu?ticc k i r  oui' rc\ie\b during Quest's 271 application for Arizona 
;I> c s  piirk iiiatei'ials w i t h  tht. IY'C. pursuant to the FCC's March 23, 2001 Public 
Notice and thc Seplenibcr 4, 2003 Public Notice (Arirona-specific tillng 
rec~"" ements) 

.Sw Fmail li-om J Smi th  o f t l i e  II S I K ) J  to K Clauson & J Oxley of Eschelon (Dee 4, 
(cnclobed).i 

Ihe Public Notices cited by lhc D0.I as tlie basis for its request thai Eschelon file 
Ihc iiiatei ials arc the same Public boticcs uhich the FCC suggests in Footnote 36 that 
l d i e l o n  tgnorcd When thc I>OJ indicalcd to Eschelon that Eschelon needed to file 
copies o f r h c  niaterials 10 comply uith (he Public Notices, Eschelon did just as it was 
requested lo do (Sinii larlq.  17scheloii pro~ided the matcrials to the DOJ in the first place 
i n  rcsponsc to requests from thc 00.1 aiid to she\\ i t s  cooperalion when asked to provide 
inhinatioii )' Under the I:x Park  rules. l'artics must subinit copies ofwritten materials 
to the I CC Per the D 0 . l ' ~  request. Exhelo t i  did just that While the FCC may be i i i  a 
position lo evaluate whelhcr ~ l i c  DOJ's reading of  the t.x P a r k  rulcs or the P~iblic Notices 
i s  consistent wilh i ts  o w n .  llschclon \\as iiot iii a position to challenge the DOJ's reading 
oI'~l iosc Notices Escheloii uanted to s h o u  its cooperalion with the governmenl agency 
and did YO by making tlie filing iis rcqucstcd. Now, Footnote 36 suggests that Eschelon 
\rcilated the v c q  rules uilh ~ \ h i c h  i L  was acting to comply, per coiniiiuiiications with the 
1)O.I 

f-:sclielon's Ex Parte tiling tha t  is  the subjecl ol'Footnote 36 was dated September 
I X .  ZOO3 aiid postcd Scpkmher 22.2003 Apparently. the date of the filing happened to 
bc o n  o r  near (he date 011 wl i ic l i  Cnniineiih \rei-e due in the proceeding. After the fact. il 
appears that this may have caused soine confusion at the FCC. Eschelon, however, did 
iiot tile Coinnients i n  t h i s  proceeding at tha t  time Eschelon inerely responded to the 
specilic request froin the 110.1 to file with the FCC copics o f  materials that the U0.I had 

' In ilie eiiclomi ernai l .  the IXI  gocc mi to s t m  lhar i t  15 i t s  ciirrent uiiderstanding that Eschelon'r tiling 
did iiot cotnply with tlle rules and ic lL is  I k I1c Io t i  tu tlie FCC as tu the basis for that understanding 
tschzlon ca l led  tlle named coiitact at thc FCC, bur ( l ie tCC d id  noi identi fy any ru le  w i th  whicl i  Esclielon 
did i iot coinpl? r11t.r~ \v&) soiiir ~ ~ u ~ s i i o i i  a s  to v,hethei l l i c  kCC had !he iaine v i w  as thdl o l t l i e  DOJ a b  

IC! w i c t l i e i  tlie i i t le )  roquiredan E k  I'arte filiiig. bu i  no r i l le \vas cited as having been violi i ted 

icquests iht i i i tor indtion froiii the U0.I ,Sew, ' , q ,  pagc 97 o f t i c h e l o n ' i  October 8. 2003 liling in this 
i i i i ~ l i e i  (dii eit id i l  to rlic DOJ \ \h ich hegiiis "111 rcspoilse to youi request for detatls 
tr lWli i) ihr ca l l  hy tlie I'CC direcfl!' io ,I legal seiretaty at  Eschelon asking Eschelon to i ~ imher  the pages 
consccullvcl! Ecchelon tc-filed t h e  lnaicrldli 111 CIcLtioti ic I'ornl on Octobcr 8. 2003 

I IIC III~I~CII.I/~ rubinit led by l.\clieloii silite on l l ie i i  facc t h d t  tlie) were provided to the DOJ in iecpotise ro 

") In  response to a 
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rcqucsted froin Eschclon. Eschelon indicatcd that this \\as i1s inlent iii the lollow 111s 
ways 

1 .  Fscheloii clear]) marked its cover letter, filed with Marleiie H Dortch. 
Secretary, YCC, as “Ex Parte.” 

2.  Eschelon stated in ils Ex Parte cover letter to Ms. Uortch that it \vas pccnidiiig 
“two copies of cinails. iiicludiiig attachments, provided to the Department of‘ 
Iusticc by Eschelon, in response to questions from the Deparlment .’ 

3. When tisIiig the electronic filiiig tool, Eschelon chose the document Lype Ii)i- ;I 
notice of Ex Parte, and not the alternative document type [or Comments II‘onc 
goes i n  to the FCC web site now. documents tiled by other Parties around the 
same tiine frainc are labeled a s  “Comments.” wlicrcas Eschclon’s filing is labeled 
as “Notice 

I‘herefore, Eschelon’s filing was an Ex Parte submission pursuant to the perniit-but- 
disclose rules (per the DOl’s interpretation ofthose rulcs as kkchcloii tiiidcrstootl thc 
DOJ request) In Foolnote 36, the PCC cites its March 23. 2001 Public Notice that I S  

attached to its September 4, 2003 Public Notice i n  this matlcr The March 23. 2011 I 
Public Notice has two separate sections addressing rcqtiiremcnts for ( 1 ) “Commeiils a n d  
Rcplies by Iiiteresleil Parties” (Part D, page 7). and (2) “Ex Parte Rules ~ Perniit-l3tit- 
Disclose Proceeding” (Part G,  page I O )  Although the FCC discusses the procedure5 
applicable to the former type of filing in Footnote 36. Eschelon’s filing falls into lhc lattct 
category. Eschelon was not making ‘-substantive lcgal and policy argunicnls” lo the I C‘C 
( s w  Poolnote 36); 11 was disclosiiip a written communicatioii. oii an Ex Partc lhasis. :II the 
reqticst ofthe DO1 In fiiriicss. this should be made cleai- 

Eschelon asks the Commission to restate or delele Footnole 36 Surelq. in the 
many 271 proceedings that have come before the FCC, other companies have tiled 1:u 
Partc permit-hut-disclose materials that, at least i n  soinc respects, were not iiienlioned b! 
the PCC. The Order could be silent on the issue Alleriiatively, the FCC could modity 
the Iootnote to delete the iiiformation that suggests that Escheloii failed to meet somc 
burdeii. ‘The permit-but-discloae rules do not impose the burdeii described iii 
Footnote 36. 

See itrp . ” ~ ~ i l l t i i i i 2  l ic gov.’cgi-biil ~ rzhsq l~p i -od~~c i i~con l , l ch  ~ v Z  hlh 
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As indicated above. Eschelon tiles thls letter before filing a morc formal 
exception in  thc hopc that the record can be corrected with the least effort b!' all. iis t h i s  
docs appcar lo bc a misunderstanding Please call iiie if you have any  qtieTtion5 

Sincerely, 

p' areii I .  Clauson 
Senior Director of lntcrconncclion 
Eschelon Teleconi. Inc 
730 Second Avenue South. Suite 1200 
Miniicapolis. MN 55402 
61 2-436-6026 

~. t, 
. f  
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cc: Piled electronically 
Email distribution 
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-----Original Message - ~ - - -  
From 
Sent 
To 'klclauson@eschelon corn' 
c c  'jjoxley@eschelon corn' 
Subject 

Karcii. 

Jodi Srnith@usdo] gov [SMTP Jodi Srnith@usdoj g o ~ ]  
Thursday, December 04, 2003 3 52 PM 

RE WC Docket 03-194lFCC footnote 36 

Staff requested that Eschelon file the materials Eschelon submitted to the Department of  
Jtistice for our review during Qwest's 271 application for Arizona as ex parte materials 
n i t h  thc FC'C. pursuant to the FCYs March 23.2001 Public Notice and the September 4, 
200.3 Public Norice (Arizona-specific filing requirements) Our understanding of the 
situation is that Eschelon's filing(s) did not comply with the FCC rules. Tf you have any 
furthcr questions about your filing in thc Arizona docket, you can call Kathy Carpino at 
Ihc FCC' (202)418-1593 

'I hank q o u  
lodi Smith 


